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Arising out of Order-In-Original No. 176/AC/DEM/MEH/ST/Sai Darshan Residency/2021-

(s) 22 dt. 31.03.2022 passed by the Assistant Commissioner, CGST, Division-Mehsana,

Gandhinagar Commissionerate

A " , M/s Sai Darshan Residency (Now known as M/s
<$j 4 ~ cfid I 'cfiT '1l1=r 3lR: "C\cTT /

(-=er) Name and Address of the Shrinathji Developers), 2627, Pavansut Society, 2

Appellant T.B. Road, Mehsana, Gujarat-384002

0

at& atf zr zrfr-st?gr sriatgrsr4 #at? ata sr er h 7fa znfefaRh aag +Tg
f2antat zrfha ratgterur rheaTgnmar2,#re am?gr h fas gtmar &l

0 Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the

following way.

sqqrmrlrura:
Revision application to Government of India:

(4) 2tr 5qraa gc4 sf@ft, 1994 4t er zra #Rt aag +Tu t«t # aRigt arr Rt
3.err # qr van ziafa gadaur ea4arfl mcf, saat, fa« tiara4, usa f@+T,

-=crrm~, ;frcr;:r cftq- 'l=fcR, WR l=fN, ,rt~: 11ooo 1 #t 47staez:
A revision application lies to the Under Secretary, to the Govt. of India, Revision

Application Unit Ministry of Finan.ce, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-

35 ibid: -
(a) fa ma Rt rfasa lft ztfarea fat srusrmr ra #tar zur ft

. o-s rtaR tornmasa gr mf,a fat sos(rt at suetRatz az faft #tar a
Tuer R gtmrR4fanitgt
In case of any loss of goods where the loss occur in transit from a factory to a

ehouse or to ru1.other factory or from one wru·ehouse to another during the course
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of processing of the goods in a warehouse or in storage whether in a factory or in a

warehouse.

("©") 'l=ff«f t~Mr D"f. nrer Raffa maT atr faffr it 3+atsr gr44?T

-dc:9 lc{i-t ~tm-z t~ ifm 'liffift~00 D"f. arr2t i 4fa ?l

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without

payment of duty.

('tf) 3ITTl1i" -3c:9 1aa Rt 3ara ten ?ratfu sit z4fr 3fezmr Rt +&?sittzar?gr st <r
arr vif eh a(fem erg, sh h err "9lfta- cf!'~ 1n: m~if~ m~ (-.=t 2) 1998

err 109 rrRn fg ·Tuz
Credit of any duty allowed to be utilized towards payment of excise duty on final

products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ht sqraa gs (fa) Ra lc!rn, 2001 fr 9 # siafa @ff+ ienz-8 if if
4fat , hfa star a 4fa st2gr fa fat#flmt t, 4taZ4i&l-arR~T ~~ arR~T # if-if
faat rr 5faa fan str arfey shr arar s marc gf a ziaii na 35-< a
f,q-mftct RR # gar #aerret-6 arr fr 1fa sf ztt arfe

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the 010 and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rf@a snaar hrziir za v4atsrt zur sak#3hts? 200/- #la ratft
~ 3ITT: ~ fi &l <;J4n u#at saner zt at 1000 /- # 1:fi"ffi~#~I

0

The revision. application shali be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000 /- where the amount involved 0
is more than Rupees One Lac.

'ffi1-IT !{rfi, ~ -3,91 c{rj !{rfi~ oo cf)( 61 f1fl rnrarf@aw a frsf:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~-3,91c{r\ ~~' 1944#ITTU35-tf/35-S:t~:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2) ffa 4Raaaz gar h raar Rt aft«, sfhRt h fir gra, tr
-3,9 Ia grcenqiaa z4Ra rrznf@aw (fez) fr ufar fr fl~mt, 31Ql-Jc{lii!lc{ if 2nd~,

iit§½l(fl 'l-{cfrf , 3ffRc!T , W~{rll~I{, &{Q½c{IGj(c{-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:

--·:"·:-_~'.380004. In case of appeals other than as mentioned above para.
a v ·?°.e«·+a.", · · · · '~c~·• ;,,, .. ,,,;;, The appeal to the Appellate Tnbunal shall be ftled ID quadruphcate ID form EA-i.? }y;.~5;'3 ,} ~ es:ribed ~nder Rule 6 _of Central Excise(~ppeal) Rules, 2001 and shall be

\&\, ~';~ac1J¥}-, an1ed agamst (one which at least should be accompanied by a fee of
s. • 94lj
"o...mt. 2.. .,. p..



Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour qJ Asstt. Registay,.gf a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) z4fez rear ii a&g an?git mttr gtar 2 at r@tsqr sitar h fuRrrmr mralr37j
± fa sat fgu a as hzk gu f fa fa €t araaa a fz zrnfeera srff
4aaf@rawr it tu#sfa2taaRt ta 3ma far star el

In case of the order covers a number of order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4) ·traraa gt«ea zf2fr 1970r tiff@la Rt g4qt -1 h zia«fa faiRa fg garu
near atqr&gr anf@tfa Rift feat a %tr r@ta Rs uaR@s6.50 tffi 911 r-414104

eaRea @tatafg1

(5) zr sit idf@eamt t Riota at faRr sit sft zn naffa fur star ?tfr
gr«ca, ahsgraa genviat# rf)Ra rznrf@aw (araff@f@en) Ra, 1982 ff@a?

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under

Q scheduled-I item of the court fee Act, 1975 as amended.

0

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6 l flt gra, a£ta aqrat gr4vi tar#z sf@a +nan1f@l4WT (fm:2:z) i:fct, m-~~~
i aarit (Demand) vi as (Penalty) 911 10%a sat aar fart? gtaif, sf@en4apfvr
10~~ t:1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86

of the Finance Act, 1994)
k{tr3re gra sit hara a ziaia, gf@a @tr# fti (Duty Demanded) I

(1) & (Section) 1 lD %~ f.:rmfta' uwr;
(2) far+a +@z fezRu@rt;
(3) dz2fez fat a faa6ager zrf

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance

-Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

_ (6)() zskr # #fa sf« nf2awr re szi gar szrar green qr av a ct IRa gttif@T
Gs 10% q7ratr sit sztaa awe faat@a gt aawe#10% ramRt sraft&
• view of above, an appeal against this order shall lie before the Tribunal on
\ ~ ! ent of 10% of the duty demanded where duty or duty and penalty are in dispute,
1 % nalty, where penalty alone is in dispute."

.,,.,
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st4Rear a?g / ORDER-IN-APPEAL

M/s Sai Darshan Residency, 26-27, Pavansut Society-2, T.B.Road, Mehsana

(hereinafter referred to as the "appellant") has filed the present appeal against

Order-In-Original No.176/AC/DEM/MEH/ST/Sai Darshan Residency/2021-22,

dated 31.03.2022 (hereinafter referred to as the "impugned order"), issued by

Assistant Commissioner, CGST & C.Ex., Division-Mehsana, Commissionerate 

Gandhinagar. (hereinafter referred to as the "adjudicating authority") .

2. Briefly stated, the facts of the case are that the appellant were holding Service

Tax Registration No. ACJFS4354GSD001 for providing taxable services. As per the

information received from the Income Tax department, discrepancies were observed

in the total income declared in Income Tax Returns/26AS, when compared with

Service Tax Returns of the appellant for the period FY. 2014-15. In order to verify

the said discrepancies as well as to ascertain the fact whether the appellant had

discharged their Service Tax liabilities during the period FY. 2014-15, email dated

19.06.2020, was issued to them by the department. The appellant failed to file any

reply to the query. It was also observed by the Service Tax authorities that the

appellant had not declared actual taxable value in their Service Tax Returns for the

relevant period. It was also observed that the nature of services provided by the

appellant were covered under the definition of 'Service' as per Section 65B(44) of the

Finance Act, 1994, and their services were not covered under the 'Negative List' as

per Section 66D of the Finance Act,1994. Further, their services were not exempted

vide the Mega Exemption Notification No.25/2012-S.T., dated 20.06.2012 (as

amended). Hence, the services provided by the appellant during the relevant period

were considered taxable.

3. In the absence of any other available data for cross-verification, the Service

Tax liability of the appellant for the FY. 2014-15 was determined on the basis of

value of difference between 'Sales of Services under Sales/Gross Receipts from

Services (Value from ITR)' as provided by the Income Tax department and the

'Taxable Value' shown in the Service Tax Returns for the relevant period as per

details below:

0

0
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TABLE
(Amount in "Rs.")

Period Taxable Value Taxable value Difference of Rate of Service Tax
as per Income declared in Value as per Service Tax Demanded

Tax Data ST-3 Returns Income Tax Data [Including
Cess]

2014-15 3,06,02,292 2,99,52,292 6,50,000 12.36 % 80,340

0

4. The appellant was issued a Show Cause Notice vide F.No.IV/16-13/TPI/PI/

Batch-3C/2018-19/Gr.II, dated 25.06.2020, wherein it was proposed to:

► Demand and recover Service Tax amount of Rs. 80,340/- under the proviso to

Section 73 (1) of the Finance Act, 1994 along with Interest under Section 7 S of the

Finance Act,1994;

> Impose penalty under Section 77(2), 773)(c) and 78 of the Finance Act, 1994.

5. The said Show Cause Notice was adjudicated ex-parte vide the impugned

order wherein:

► Demand of Service Tax amount of Rs. 80,340/- was confirmed under Section 73 of

the Finance Act, 1994;

► Interest was imposed to be recovered under section 7 S of the Finance Act, 1994;

► Penalty amounting to Rs. 80,340/- was imposed under Section 78 of the Finance

Act, 1994;
> Penalty of Rs.10,000/- was imposed under Section 77(2) of the Finance Act, 1994;

>> A penalty @ Rs.200/- per day till the date of compliance or Rs.10,000/-, whichever

is higher under Section 77(1)(C) of the Finance Act, 1994 was also imposed.

Q ► Option was given for reduced penalty vide clause (ii) of the second proviso to

Section 78(1) of the Finance Act, 1994.

6. Being aggrieved, the appellant filed the appeal wherein they, inter alia, contended

as under:-
► The department has issued SCN, which was not received by them. The address

mentioned in the notice was not operational since long. The house whose

address is mentioned was already sold out. They didn't receive a single e-mail

or message from the department. Further, due to non-receipt of the notices

for ,personal hearing and non-availability of details of SCN, they could not
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submit documents and the adjudicating authority has passed the present

order.
► The impugned order was issued on account of difference between Income

as per ST-3 Returns and Income Tax Return for FY. 2014-15.

► The impugned order has been issued, without even attempting to find out

the "taxable" turnover details of the Appellant and without even a fleeting

glance in the ST-3 returns filed by the Appellant, which would have more

than clarified why the tax paid by them in the ST-3 returns is correct, legal

and proper.
► It is trite law that the revenue authorities cannot simply make out a case on

the basis of financial statement such as Profit & Loss account, Balance

Sheet/26AS which is populated by third parties and not even controlled by

the assessee, and compare it with ST-3 return to demand Service Tax.

► In the case of Mayfair Resorts 2011(22) STR 263(P&H) it is held that any

demand of Service Tax based on assumption and presumption cannot be

sustained. It was held that in case where disclosures were made to Income 0
Tax department in respect of undisclosed incomes, and when enquiry was

not made by revenue department, there is no statutory presumption to treat

such amount as proceeds of services. The appellant also submitted that

similar view was taken in the case of Chetak Marmo P. Ltd.- 2015(325) ELT

150 (Tr-Del).

► They have rendered construction services in context to works contract

services and in terms of Rule 2A of the Service Tax (Determination of Value

of Taxable Service) Rules, 2006, readwith Notification No.24/12-ST, the

service tax was payable only on 40% of the gross charges and not on entire

100% which is wrongly demanded in the impugned order.

► They had duly paid up the said applicable tax and hence, nothing further

remains to be paid by them at all. The abatement notification has already

been mentioned in ST-3 returns.

► The recovery cannot be based on mere presumption that the differential

amount is on account of consideration of taxable services. The Revenue

cannot raise demand on basis of such difference without establishing that ·

the entire/ part amount received by our client as reflected in said returns in

0
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the Form 26AS is consideration for taxable services provided as held in the

flowing cases :

a) M/s Kush Constructions-2019 (24) GSTL 606 - CESTAT (Allahabad).

They further relied on the following case laws:

bJ M/s Alpa Management Consultants Pvt. Ltd-.2007 (6)S.T.R 181 {Tri.Bangalore);

c) M/s Lord Krishna Real Infra Pvt. Ltd. - 2019 (2) TMI 1563 -CESTATAllahabad;

d) M/s Sharma Fabricators and Erectors Pvt. Ltd.- 2017 {SJ G.S.T.L 96.

}> As against an income of Rs.3,06,02,292/- reflected in the P&L account in F.Y.

2014-15, an income of Rs.2,99,52,292/- was reflected in the ST-3 return as

gross taxable income. This is because an Income of Rs.6,50,000/- was

reflected in ST-3 0f 2015-16, as the balance payment was received in 2015

16. However, being construction income, the Appellant was liable to pay

Service Tax on 40% of the service value and thus the Appellant paid service

tax amounting Rs.14,80,841/- on Rs.1,19,80,916/- (40% of the service value

Rs.2,99,52,292/-). Thus total sales as per ST-3 return sums up to

Rs.3,14,33,133/- (Rs.2,99,52,292/-+ Rs.14,80,841/-) which is inclusive of

taxes. Even the sales amounting to Rs.3,06,02,292/- shown in P&L account

is inclusive of taxes. The Service Tax amount Rs.14,80,841/- is shown under

the head direct expenses.
► They submitted copies of ITR return along with Balance Sheet and Profit

and Loss Account along with Schedules of FY. 2014-15. Thus, the appellant

submitted that, the difference amount between Gross sales as shown in P&L

account Rs.3,06,02,292/- and Gross sales as shown in ST-3 return i.e.

Rs.3,14,33,133/- amounts to Rs.8,30,841/- which is considered in the next

FY. 2015-16. For ready reference, the Appellant enclosed Reconciliation

statement which gives breakup of the total income earned by the Appellant

for the FY. 2013-14 to 2015-16, as also the taxable component thereof, in

light of above legal provisions.
► The whole of demand being sought to be recovered vide the impugned

order is patently time-barred.
► It is a well settled principle that an impugned order invoking extended

period must elaborate and specify in details the charge for invocation of

extended period. The subject impugned order does not discuss in detail the
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charge on the basis of which the extended period of limitation has been

invoked. The appellant relied upon the following case laws:

a) Larsen & Toubro Ltd. - (2007) 211 ELT 513.

b) Nasir Ahmed Vs Asst. Custodian- (1980) AIR SC1157.

c) Continental Foundation ft. Venture-2007 (216) ELT 177.

d) Uniworth Textiles Ltd, - (2013) TIOL 13.

e) Cosmic Dye vs CCE- (2002) TIOL 236 {SC).

f) Chemphar Drugs & Liniments- (1989) 40 ELT276.

g) Pushpam Pharmaceuticals Co, -(1995) 78 ELT 401.

The appellant submitted that for the reasons stated hereinabove, neither Service

Tax can be recovered from the Appellant, nor interest and/or penalty could be

imposed.

7. Personal hearing in the case was held on 10.02.2023. Shri Niraj Shah,

Chartered Accountant, authorized representative of the appellant, appeared for the

hearing. He re-iterated the submissions made in appeal memorandum. He also

submitted a written submission during hearing.

8. I have gone through the facts of the case, submissions made in the Appeal

Memorandum as well as submissions made at the time of personal hearing and the

materials available on the record. The issue before me for decision is as to whether the

impugned order confirming the demand of Service Tax amounting to Rs. 80,340/-,

along with interest and penalty, in the facts and circumstances of the case, is legal and

proper or otherwise. The demand pertains to the period to FY. 2014-15.

0

9. It is observed that the appellant was issued SCN on the basis of the data received 0
from the Income Tax Department and the appellant was called upon to submit

documents/required details in respect of the difference found in their income

reported in the ST-3 returns as compared to the Income Tax Returns. However, the

appellant failed to submit the required details. Therefore, the appellant was issued

SCN demanding Service Tax on the differential income by considering the same as

income earned from providing taxable services. The adjudicating authority had

confirmed the demand of Service Tax, along with interest and penalty, ex-parte, vide

the impugned order.
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9.1. I find it pertinent to refer to Instruction dated 26.10.2021 issued by the CBIC,

wherein it was directed that:

0

"2. In this regard, the undersigned is directed to inform that CBIC vide instructions
dated 1-4-2021 and 23-4-2021 issued vide F.No. 137/472020-ST, has directed the
field formations that while analysing TR-TDS data received from Income Tax, a
reconciliation statement has to be sought from the taxpayer forthe difference and
whether the service income earned by them for the corresponding period is
attributable to any of the negative list services specified in Section 66D of the Finance
Act, 1994 or exempt from payment of Service Tax, due to any reason. It was further
reiterated that demand notices may not be issued indiscriminately based on the
difference between the ITR-TDS taxable value and the taxable value in Service Tax
Returns.

3. It is once again reiterated that instructions of the Board to issue show cause
notices based on the difference in ITR-TDS data and service tax returns only after
proper verification offacts may be followed diligently. Pr. Chief Commissioner/Chief
Commissioner(s) may devise a suitable mechanism to monitor and prevent issue of
indiscriminate show cause notices. Needless to mention that in all such cases where
the notices have already been issued, adjudicating authorities are expected to pass a
judicious order after proper appreciation offacts and submission of the noticee."

9.2 However, in the instant case, I find that no such exercise, as instructed by the

Board has been undertaken by the adjudicating authority, and the impugned order

has been issued only on the basis of the data received from the Income Tax

department. Therefore, I find that the impugned order has been passed without

following the directions issued by the CIBC.

0

10. It is further observed that the appellant, in the appeal memorandum, have stated

that department has issued SCN, which was not received by them. The address

mentioned in the notice was not operational since long. The house whose address is

mentioned was already sold out. They didn't receive a single e-mail or message from

the department. Further, due to non- receipt of notice for personal hearing and non

availability of details of SCN, they could not submit documents and the adjudicating

authority has passed the present order.

10.1 I find that at Para 14 of the impugned order, it has been recorded that the

opportunity of personal hearing was granted on 23.02.2022, 14.03.2022 and

31.03.2022 but the appellant neither appeared for hearing nor sought any extension. It

has also been recorded at Para 14 that no reply has been filed by the appellant. The

adjudicating authority had thereafter decided the case ex-parte.

..
i •
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10.2 In terms of Section 33A (1) of the Central Excise Act, 1944, the adjudicating

authority shall give an opportunity of being heard. In terms of sub-section (2) of

Section 33A, the adjudicating authority may adjourn the case, if sufficient cause is

shown. In terms of the proviso to Section 334 (2), no adjournment shall be granted

more than three times. I find that in the instant case, three adjournments as

contemplated in Section 33A of the Central Excise Act, 1944 have not been granted to

the appellant. I find it relevant to refer to the judgment of the Hon'ble High Court of

Gujarat in the case of Regent Overseas Pvt. Ltd. Vs. UOI - 2017(6) GSTL 15 (Guj)

wherein it was held that:

12. Another aspect of the matter is that by the notice for personal hearing three

dates have been fixed and absence of the petitioners on those three dates appears
to have been considered as grant of three adjournments as contemplated under
the proviso to sub-section (2) of Section 33A of the Act. In this regard it may be
noted that sub-section (2) ofSection 33A of the Act providesforgrant of not more
than three adjournments, which would envisage four dates of personal hearing
and not three dates, as mentioned in the notice for personal hearing. Therefore,
even if by virtue of the dates stated in the notice for personal hearing it were

assumed that adjournments were granted, it would amount to grant of two
adjournments and not three adjournments, as grant of three adjournments would

mean, in all four dates ofpersonal hearing."

Therefore, the impugned order has been passed in violation of principles of

natural justice and is not legally sustainable.

10.3 It is further observed that the appellant have made submissions in their appeal

memorandum, which were not made before the adjudicating authority. In view of the

above, I am of the considered view that in the interest of the principles of natural

justice, the matter is required to be remanded back for denovo adjudication after

affording the appellant the opportunity of personal hearing.

0

0
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11. In view of the above) the impugned order is set aside and the matter is remanded

back to the adjudicating authority for adjudication afresh, after following principles of

natural justice. The appellant is directed to submit their written submission to the

adjudicating authority within 15 days of the receipt of this order. The appellant is also

directed to appear before the adjudicating authority as and when personal hearing is

fixed by the adjudicating authority. Accordingly) the impugned order is set aside and

the appeal of the appellant is allowed by way of remand.

12.

0

The appeal filed by the appellant stands disposed of in above terms.

let(Akhifesh Kumar)
Commissioner (Appeals)

Date: 27.02.2023

.....s772=
(Ajay m I Agarwal)
Assistant Commissioner [In-situ] (Appeals)
Central Tax, Ahmedabad.
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Gandhinagar.
4. The Superintendent (System), CGST, Appeals, Ahmedabad. (for uploading the OIA).
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